OFFICE OF COMPLIANCE
Washingion, D.C

ZIGGY BAJBOR
Complainant
V. Case No_: 00.AC-105
(AG.RP)
OFFICE OF THHE ARCHITECT
OF THE CAPITOL

o Nof bt e e e e =

Respondent

F BECISION AND JUDGMENT

This matter came before the Office of Compliance on ategations of age discriminat on,

retaliatoty emp pyment practices and ahostile work environment in v olanon of the

Congresional Aecountability Act of 1995 (CAA), §§ 201 (a) (2) and 207, 109 Siat: 3, 7 and I3,

2US.C. 1301, 1511 and 1317

Synopsis of Case
Complainat, Z ggy Bajbor, is an clecsirical engincer who has becn employed by the Oficc

i
of the Arclitect of the Capitol (AOC) s nce March, 1988. 11e obtained his engineeiing degrees in
i

Poland, worked in nuctear research in Poland and Sweden for about 14 y#ars and received a

profess onal engineer icense in the tnited States in 1974 He worked in this country as a sen or
i |
or g1 pervisory engineer in private ndustry before appointment to his AOC post onas aGS.12
i i e
He s 74 ycars o 4
I

Mr. Bajbor believes that he has been denied 3 promotions by the AOC because of his age
and has been retaliated against by the AOC because of his complaim to the Office of Compliance



' ¢
cotcerning a 1998 promotion oppertunity. He is persuaded that he was qualified for each of the
3 promotion opportunities and 1hai the cause of his non-premotion is dis¢siminanon

He allcges that his former supervisor, Vinod Wadwah, was a major faciorin the
discrimination He also alleges tha. the AOC creaied a hostile woik environmeat and
discriminaied againgt him by violations of the Architect o fihe Capito]l Human Resources Act, 40
U.S.C. 166b-7, 108 Siat. 1443 (1994), s Icttes of commitment to the chainnan of the Housc
Officc Building Commission on July 5, 1995 and Chapter 335 of its Personne! Manual.

Respondent, the.Office of t‘he Architcct of the Capiol, identifies Mr. Bajbor as a
qualified cngineer who worcks vct';' ably in his preferred field of power systems The AOC
denies any discrimination. | tassenisthat Mr. Bajbor fails1 o prove the essential clemems of his
ctaim and that only cvents occurring 180 days prior 1o December 21, 2000 should be before the
Office of Compliance at this time. CAA, 8402 (a)

Howecver. The AOC also offered evidence that a all times it excrcised fair managerial
judgment in selectieg persons who best mei the nceds of the Office. In the time frame rcferenced
by Mr. Bajbor in his complaint, the AOC selected persons whos¢ inicrests, ¢xperience and
managerial skills aided it in providing electrical sysieins for Congress Mr. Bajbor had limited
experience in many arcas ofconcemto the AOC. Most of his experience with the AOC was in
powcr systems. T4¢ viewed them as the more important function for1he Engineering Division
and preferred work in this arca He did aol manage multiple projects. He also displayed
“opinionated.” “vigid™ behavior with litile interest 1n administrative maiters and was often very

critical, expressing strong views about the “inferior” qualificationsor work of fellow employees

and consu ltams
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Notetheless, when the AOC had need for Mr Bajbor's experience and skills within his

area. he was promoted to GS-13 to head a new power systeI}ns proect This occurred on

February 21.2001.

Issues

The dispositive issue is whether cemplainanl, Z ggy Bajbor has sustained his legal
burdens of proof and persuasion under the CAA He contends. »uer alra, that he has met the

burdens by show ng 3
i
l rd
* -aconl nuing, dis§7 minatory, retaliatory denial of promot onsto GS-13
by the Officc ofthe Architect,

* his age of 74 years and his pr or complaiu (o the Office of Compliance
P
o 1
* unfair comparison of qual ficat ons between h mse fand others,

* discr minaloly inquiry about age and rctirement by a supefvisor and
]
. 1
* Respondent’s fai pre to comply with s Congress onally tmposed duties
and ils own intema (regulatiots

These contentions however, raise other questions including:

. ferences if any, which may be drawm from events wtich pre date
the 180 day time-franie under CAA. $402 (a}

» significance if any, of Respondent’s alleged (ailures to mee:
Congress onz;_xl mandates or cemply with its own procedures, and -
1
* causa copnechons: if any, which would ¢sialy ish disccimination
under theEAA,

Respondent the Office of the Arch wect iin its denial ofall allegations of discrimination,

presents ssues involving
; 1
* leg timate management reasons for its personne actiors conoerning Mr
Bajbor, '
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s promotion of Mr Bajbor to aGS-13 on February 21, 2001 to head a new
project requiring his parlicular skills

* lack of discriminatoly or retaliatoty motive,
* absence of “pretext” in its actions and

= jurisdiction over and/or relevance of eveats briore June 24. 2000

Stateinent of Proceedings

On December 21, 2000, Ziggy Bajber sought counseling with the Office of Compliance
alter learning that the Office of the Architect had not selected him for prometion to a GS.13 for
vacancy DE-2000-144 & 144a Ti\e counseling and mediation preecss ended on October 3L,
2001.

On January 28, 2002, Mr. Bajborfiled a formal comptaint with the Office of Compliance
The Office ofthe Architect responded on Febiuary 11,2092, Prehearing discovery was
extensive and contentious. In additien, during evidentiary hearing, Complainant was afforded
opporturity to reargue some issucs and to subpoena witnesses who might provide foundations
for previously denied discovery.

At ttre evidentiaiy heanng, which was convened on Macch 25, 2002, complainant
presented 2 witnesses, himself and Joseph Scuderi, his current supervisor. Respondent presented
three watiiesses Mr. Scudeni, Linda Anne Poole. acting chief of Empbyment and Classification
and Vinod Wadwah, Mr. Bajbor’s piior supeivisor. Exhibits including vacancy announcements,
applications for vacancies, a ctiart comparing the expeiience of vacancy candidates, s:andards for
engineering positions, 9ections of tte AOC personnel manual, E-nuil exchanges, Mr. Bajbor’s

in-grade increases and his publications, copie s of Congressional enactments and the
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reclassijication reques:s and the evaluation whichultimately resulted in Mr. Bajbor's promotion
were received

The record remained op<n for the receipt of hearing leansceiPts and Ructhwee pleadings by
the panties. Eachside offered post-tnial submissions, which resulted in 8 correction of the record
and the addition ofan exhibit The record remained op¢n until September 16, 2002 when an

ordet dosing the record was sent 10 cOunsel.

i Decision

After considering the evidence and the arguments of counsel, the Hearing Officer finds
and concludes that Mr. Bajbor iled to cany his burdens of proof and persuasion on ¢laims of
age discrimination, retaliation and hostile work environment. Judgment should be entered for
the Office ofthe Architect of the Capiol and the complaint should bx dismissed

)

As is moi¢ fully sct focth in the findings of fact and cenclusions of law, Mr. Bajbor is a
qualijied engineer, but the AOC had |egitimate, managerial reasons fer selecting another
candidate and not promoting him for the vacancy in December, 1999. ‘[hese reasons were not
pretextual. Indeed, when circumstances arose calling for Mr. Bajbor’s special experieace and
skills. he was promoted Further, there is no evidence which establishes a woik place permecated
with abusive behavior of older workers, Atbest there was a single inQuiry or two conceming
retirements

Mr. Bajbor's allegations of the AQC's violations of its Human Resources Act and its
personnel manual did not result in either dicect or circumstantial evidence of disceimination

against Mr. Bajbor under the CAA  Neither these alieged violations provide any évidentiary

foundation ffom which reasonable infzrences of djscrimination under the CAA could be drawn
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No findings arc necessary on the validity of the allegetions of s:atutory and regulatory violations
by the AOC. Junsdiction of the Office of Compliancc is limited to violations of the CAA and
does not extend to other possible causes of action agains: a government employer.

Finally, it s noted that after evidence was taken in this case, the United Stal.es Supreme
Coort decided Natjoral Raih0ad Passenger Corp. v. Morgan, 122 S.Ct. 2061 (2002). Therein the
Court rejected the “continuing violation” doctiine but did not bar an employee from using prior
acts ofdiscrimination as “backsround.” This Hearing Officer, therefore, does not $:rike the
evidence concerning alleged prior ac:s of| discrimination, but 1ather coasiders it as context and

background in which to evaluate the acts abont which timely complaint was made

Findings of Fac;

1 Ziggy Bajbor, agc 74, has been employed by the Office of the Architect ofthe (iapilol
(AOC) in 1the Electiical Engineering Division as an clecir cal engineer GS-12 since
March 1988. Trapscrit of Pooceedings, Vol. 1 (X l), 202

2 Driring his 13 years with the AOC, Mr. Barbor was viewed as an able, qualified engineer
and received regular in-gradciacrcases. Tr.1V. 566, Comp) Exs. 13-28 Howcver,
between 1998 and 2000, hedid not secure a promotion to GS-13 1o which he believed e
was emitled I, 212-221; Te 15 260, Compl. Ex. 2, 3, 4

3. Mr. Bajber has the basic qualifications for an electrical engineer with the AOC.

a, Mr. Bajbor's education and prior experience are unquestioned. He obtained an
engineering degree in Poland. worked for 14 years in Poland and Swedenin

nuclear researct. reccivcd aUnited States professional engineering liccnse, was
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employed in the U.S. private sector as a sentor supetvisoly ettgineer and wrote
several scholarly pudlications Tr. [, 199-201 Comp). Ex. 6-9.
Mc. Bajbor has over a decade of credible service with the AOC as an electrical
engineer .Fipding 2, 2up@.,

Mr. Bajbor was qualified lor the “short-1is:" of candidates for any GS-13 vacancy

for whichhe applied. £.g.: I1 [V. 670671. Hedid become a G-13 onFebruary

21, 2001. Compl. Ex, 25

Views diffes shaiply on whethes Mr. Bajbos's pacticular 1alent, inclinasions and

experience qualify him for all types of GS-13 clectr cal engineesing positions with the

AOC

Mr. Bajbor belicves that he knowss the adequacy of his qualifications and
peiformance without reference to “Standards for Professional and Scientiftc
Positons.” Tr. Jli, 356 He describes his career with the AOC as one of
substantial woik ina number of areas of electrical engineering He 1dentifies
“large” prajects like IMPACC and his important reles in various projects. Tr. IL,
203, 211-212, 222224, 260,277 and 377.

The AOC evaluates hum as a highly qualified elestrical engineer in the area of
power systems Tr 1V, 566. His supervisors, however, docutment a nairow area
of interes:.

He is wswally involved inonly i@ 10 15 AOC engineering projects while about 5
engineers haodled the other 220 projects Ig ]. 160, 165 and Tv, 3V, 601. He does
noi have extensive expcricnee in clectricai sub-systems. his experieace and

interest are primasily in powes systems; his administiative, supervisoty and
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interpersonal skills ar¢ limited T L 113, 116, 122-128, 144; Jr (L], 466 and T,
IV, 600. 607, 621, 622, 628, 640

Despite thousands of words on ‘“‘qualifications,” debates on the meaning of
“large.” “sephisticated systems” and “historical buildings™ and comparisons of
documeius, a clear picture of Mr. Bajber’s limitations in some areas e merges
The AOC is not “degrading’” or “smearing” his qualifications as Mr. Bajbor

alleges. Tr.IJ, 279, They appearaccurate iniinding him “opinionated™ and

“ngid” Ir_1. 14i.

St Denial of Mr. Bajbor's application for prometion on vacancy DE-2000-144 & 144a in

Desember. 1999 was nal tainted by age discrimination or resaliatory motive

11 is uncentested that Mr. Bajbor had timely notice of the vacancy, filed an
application and received the consideration of candidates who meet basic
qualifications j
Vinod Wadwah and Soscph Scuderi inteavicwed Mr. Bajbor in the presence of an
impanial observer. They used the same questions which had been put to all other
candidates. ILT 134-139, T V., 750, Resp, Ex 17. They kept notes and made
a chart of comparalive qualilications of the candidales. Compl £x. 1.

In lilling this vacancy, the A@C managcment was seeking a person who was
qualified in and interested in all phases of electrical sub-systems. Tz, V, 752-761
The duties in the vacancy nolicc required perfonnance of a wide range of duties in
several sub-systems and required knowledge of the design and operation of subr

systems Compl.EX. 17. Resp, Ex. 23 isone illustzation of the scope ofthe
need
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d William Winston was sclecied forthe vacancy Mz Bajbor was not

(1)  The reasons for Mr Wins.0n's sclection are articulated n the testimony
with detailed companison of the candidaics Seee g At 13 1-134 and
T V, 764 767 1o stmmary, Mr Wiaston presented abackground in
many electrical sub-systems. Mr Bajbor with his speci..al ntcrest and
experience in power syslemsid d not

(2) These rcasonsg ven are faithfill lo ACC's announcement and ks goals in
fi l‘i g the vacancy They arc supported by the record which compates the
candidates .

e There is no direct or circumstantial cvidence of age b as or retaliation in the

8 ﬁcction process

(98] No questions were asked aboutageor rdaliaﬁon Al least one intcrviewes
d d not know about Mr Bajbor’s compla-"nt Tr 'V, 770-772: Resp *Ex
16 [n addit On, the AOC had given ts supervisors EE@ train ‘ns and 1t
had EEO policiesin place wh ¢h weie communicated 0 s:aff Tr 1V, 599
and Tr. V 762; Resp Ex. 18

(2) W thin 13 moaths aRer ttis sclection process, Mr Bajbor was promoted te
a US-13 (o hecad a large power sysiems project. Mr Wadwah was
insttcumental in securing the promotion for Mr Bajbor & was a promotion
which matched the AOC needs with Mr Bajbor's interests and talents. I,

Y, 645, 652.654, Resp Exs.7 and 9



f There is no evidence from which reasonable inferenees of discrimination may be
drawn in this selection process. At most, Mr. Bajbor and the AOC have diffecent
views in the nceds of the Office and Mr. Bajbor's skills

6 Mr. Bajbor was not subjected to retaliatosy employment practices by the A@C.

a The non-selection of Mr. Bajbor for vacancy DE 2000-i44 & 144a. It was based
on reasonable appraisal of qualifications and needsof the AOC. Finding 5. supra

b The contextual or background evideace received conccrming events preceding
June 24.:2600 do nat provide a basis for reasonable inferences of discriminatory
orretaliatory action by the AOC.

(1) The non=selection of Mr. Bajbor for vacancy 9903 ocoutred in
circumstances almost identical to those fouid to be non-discriminatory in
Finding S above Mr Bajbor's skills and experience d id not match the
qualifications of Mr. Scuden who had experience in many systems
admnistrative abilities, managerial skills and appeared to Mr. Wadwah to
be 90% more qualified in some systems than Mr. Bsjbor Tt 1Y, 670 et
*q and 702

(2) Mr. Bajbor was not deprived of assignments wh.ich might have qualiiied
him for some vacancies. His involvement with power sys:ems to the
exclusion of other tasks was of his choosing. Tr_I, i22; T¢ 1Y, 625, 640

7. The work environment at the A@®C was not permeated with discriminatory acts which
interfered with Mr. Bajbor's employment.

a. Mr. wadwah made two inquiries about retiement. XL L 208 and 220

10




(1)  One inquiry was to Mr Robert Mait who was fac ng terminat op of his
project and thus his emp alyment with the ACC in about 1995, Mr
Wadwah made inquiry. Tr. ]V, 659 661. Thereafter, Mr Wadwah helped
Mr Malt remain withthe AOC unti] his pension vested Tr. iV, 66?T666

(2)  Theother tquiry wasto Mr Bajor Mr. Wadwah recalls it as casual
conversal dn at the time of various retirement parties Tr 1V 667 Mr
Baj bor be ieves that Mr Wadwah was going this to sec howto p ¥ his
cards on the upcoming vacancies IL 1), 317 and 329

There is no evidetice 0f 00 worker harassment about age. nobad jokes, hosiil ty

based on age directed to Mr.Bajbor. Ir 1. 374 and 404 406

Mr Bajbor’s claims of hostile work envitonment are not founded in fact They

are conjecture and rmiss

(1)  Contrary to the facts, Mr. Bajbor concludes that M1 Mait was bcjng
“forced out™ Heis suspicious about other departures. Yr. Ul, 370 375
te sees a relationship between a retirement inquiny to him and a vacancy
announcement which he dd notl eam abeut but which was C_mailed o
him _Tell, 339

() Mr Bajbor 4 so views the “smearing™ of his qualifisations in the
promolion processes as evidence o fa hostile work environment. Jg £
279

The evenls described above do not create an almosphere marked by age

d scrimination or retaliatory employment pragt c¢s

n
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3 Aciions of the AOC concerning Mr. Bajbor were not motivated by age disciimination ot

retaliation for “protected acrivities.”

a:

The AQC consistently iied to obtain an appropriate GS-13 classilication for Mr.

Bajbor

()

(2)

(3)

Mr. Wadwah commenced cffortsto upgrade Mr. Bajbor and others
similarly situated in 1999. His efforts were rejected but were renewed in
1995. Jr. V), 634-637. Moreover, in the mid-1990's Mr. Wadwah
secured the conversion ofMr. Bajbor's position from *temporay" to
“permanent.” Tr. 1V, 662-663,

When Special Pioject Engineer. GS- 135 positions were created in 1998,
Mr. Bajbor did not apply for those positions despite E-mail notificatio a
He filed a complaint with the Office of Compiiance which was settled. T,
1L, 339. Resp. Ex. 3 -

Even when M r. Bajbor was suspicious of AOC motivation and made
complaints to the Olfiec of Compliance, several of his supervisors were
working forhis promotion. £.g: Lr Ml 349-350 (1998); Tr. IY. 645, 662,

Resp Exg. 7 and 9.

O nthe occasions wiien Mr. Bajbor did not receive GS-13 positions for which he

applied, there were credible, documented rcasons for selecting other candidates

who met the needs of the AOC in meeting pecforming its functions. Fipdip8s S

and 6, supra.

Evidence of a typographical error in a vacancy announcement, posz:ing of job

announcement on an E-mail to persons who do not read E-mail and possible

12
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|
failuce of the AOC 10 comply with some of its statutes and regu ations may show

fai ures of a govemmenl bureaucracy but they were not connected l;y ev dence or
reason 10 AOC animus toward Mr Bajbor er persons protested under the C A_A
by reason of age or prolected aciv ty

d The conflict between Mr Bajbor and his AQC supervisors and:he ¢ vey different
judgments about hiswork and work ofthe AOC do nol pernit a fac‘lua finding

thal age d scriminal on and retaliation resuited
)

Conclus ons ofLaw

L. The Office of Compliance has jug sdic| onte hear the & legalions of this complaint
a Complanant’s request for counseling on December 21, 2000 was (#t pre matuce
(1)  Respondent informed Complatnant of his non-selection for GS-13
vacancy DE 2000 144 & 144a on Decembesr 13, 2000
(2) Vacancy BE 2000 144 & |44a was filled by the same person who was
$¢ cllclod on or before December 13, 2000 when Ihal persen besan his
dut esi on or about Januaiy 28, 2001. i
b The gramt ofan extens o of time for counse inh by the Office of Comp ance :
from January 22, 2001 and June 7, 2001 d d & deprive the Office of Compl ance
of jurisdict on
{1)  Comp aingm did not receive notilication of the end of counseling unt |
June 14 200, 1.
(2)  §402 (b) and 402 (c)of the CAA. 2 USC 1402 (b) and (c) must be read in

pari materia consisi.ent with the ntentof the statute

13
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c Alfepat ons in 1h s complaint about events occuning prior to June 21, 2000 are
appropriately before the Hearing ©ff ce as background Eﬂjgngfiﬂg Iosd
Passenger Corp, v Morgan, 122 Ce 2061 (2002)
2 Complainant do¢s not sustan hisburdensof proof and pcesuasion on hil ¢ aims ofage
id sicr mination. refa iation or hosti e work envitonment idv olation of CAA.
a Complainant has not preved age or retaliation as a factor in his non.sclection for
vacancy DE 2000-144 & 144a
(1)  The credib e evidence estab ishes legitimate and non-discriminato y
teasons fo; selecting a candidate othes than Compl'a nant. The AQC
nceded a person with demonstrated skills in many clectrical sub-systems

Complainant was experienced in and focused on power systems because

of his teres s and vicws aboait their impoctance

(2)  Any possible discriminatoiy intentin th § denial of promotion is
omwc ghed by thc AOC record of tiying w sccure a GS 13 for
Comp pnant and its ass slance in achieving 2 GS 13 pos tion for him on
Febivary 2i, 2001 without regard to hisage or his “'protected activ t; ”

The Febivary 2001, promotion was a per{cct “match™ of Complainant's

abilit e§ and the needs of the AOC 1 was nol a pretext.

1
b. Complainant docs not ca 1y his burden of proving retaliatory ¢cmp oyment

practices

(1) The inference of retaliation which mighl b¢ drawn from the proximity in

i
time between Complainant'’s “protected activity” and his non-se ection is

14
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outweighed by substantial evidence of the AOC s efforts to secure a

promotion to GS )3 for Complainant and s u}: maie SUCCess

{(2)  Evidence of the “cavsa cohnect onj between Complainant’s non-selection

and b s “protected activity” isunpersuas ve,

(a) Persons who made the sc ection decizion were aware of EEO
considerations Both aver that Complaiant’s applicat on to the

’
«  Office of Compliance had no partin their decis on
. 1

(»)  Even while Complasriant pursued his second compla nt to the
'
Office of Compliance, he wasbeng a c{ed in secucing a GS-13

position

Complainant did not prove the exisicnce o fa hostile work environment at the

AOC.

(1)  Hostde work environment requires proef of scver threatening and
humiliating conduct which inteiferes with work pecformance. That proof

is not present in this case

(2)  Aninquiry or two aboul rét temeni plans falls into the legal category of
“'s:ray remarks” and thc human category of on-the-job chit chat. The
inquiries ate aot persuasive evidence of a hostile work environment.
Neither are the Complainant’s speculations about reasons for ret rements

i
or his suspic ons about the retirement inquiry

15
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3. Respondent proved |egitimate, managerial, non-pretextual regsons for not selecting

Complainant tor GS-13 vacancies until February 2|, 2001

a | n December 1999 for vacancy DE 2000-144 & 1442, the AQOC needed a person
with interests and experience in many electric sub-systems 1he person selected
bad the requisite qualifications in several areas Mr. Bajbor was more ene

dimensional.

b In Decermber 1998 for vacancy DE 99-03, a superviser with managerial and
inicipersona) skills was needed. Mr. Bajbor tad displayed limited interestin
adminis 1ative maiters and lacked inteipersonal skills. Fusther, he was notas

senior ingeivice asthe candidate selectod

Judgment

Therefore, itis this ‘ﬁ day of Decerader 2002,

ORDERED that judgment is entesed for the Office of the Architect of the Capitol
and itis

FURTHER ORDERED that the complaint filed herein on Januasy 28, 2002 is

dismissed with prejudice

i k)

SYL BACON

Hearing Oficer
Cepificate of Service

Sec attached.
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